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UNITED STATES DISTRICT COURT FOR THE

MIDDLE DISTRICT OF TENNESSEE

IN RE: CONDEMNATION CASES ] GENERAL DOCKET NO.

A wstrative Order#t 7S
ORDER ESTABLISHING COMMISSION
PURSUANT TO RULE 71A(b) OF THE
FEDERAL RULES OF CIVIL PROCEDURE

Whereas, there have been and there are being filed by
the United States of America and the Tennessee Valley Authority
many suits to condemn property for governmental purposes, and

Whereas, because of the location, character and quantity
of such property, the court deems it proper and necessary to
exercise its discretion pursuant to Rule 71A(h) of the PFederal
Rules of Civil Procedure.

Now, therefore, the court finds that the appointment of
a commission is proper and necessary to:

(a) promote uniform and non-discriminatory results;

(b) promote the convenience of the parties and to mitigate
time and money spent, it being more practicable for a lands
commission to conduct the necessary viewing of the condemned
properties;

(c) promote awards by persons experienced in recognizing
problems arising out of condemnations;

(d) expedite the final determination of such cases; and

(e) avoid confusion and conserve judicial time.

IT IS ORDERED that the issue of Jjust compensation for the
taking of tracts in condemnation cases filed by the United
States of America and the Tennessee Valley Authority shall be
determined by a commission of three persons appointed by the
court in each individual case. Said commission shall have the

powers of a master provided in subdivision (c¢) of Rule 53 of
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4/4/79 VOL 23 (NED) P 300
4/4/79 VOL 115 (NASH) P 31



Federal Rules of Civil Procedure, and proceedings before it
shall be governed by the provisions of paragraphs (1) and (2)
of subdivisiqn (d) of Rule 53. 1Its actions and report shall
be determined by a majority, and its findings and report shall
have the effect and be dealt with by the court in accordance
with the practice prescribed in paragraph (2) of subdivision (e)
of Rule 53. Trial of all issues shall otherwise be by the court.
IT IS FURTHER ORDERED that any party in interest whose
appearance has been entered pursuant to Rule 71A(e), Federal
Rules of Civil Procedure, may within ten (10) days from the date
of entry of this order, or within twenty (20) days after the
filing of a condemnation suit involving his or her property,
file with the clerk written objections to the appointment of
such commissioners, stating the grounds of such objection.
Attached to this. order is the charge of the court to the
commissioners which shall be followed by the commissioners in
the performance of . their duties. Said commissioners, upon their
appointment, shall read said charge and comply with its terms
and provisions. Any person or party in interest whose appearance
has been entered pursuant to 71A(e), Federal Rules of Civil
Procedure, may object to the instructions and offer alternate
or additional instructions within five (5) days after entry of
their appearance in the condemnation cause. Copies of this
order shall be furnished by the clerk to all parties and their
counsel whose appearances are entered pursuant to 71A(e) of
Federal Rules of Civil Procedure.
g

Entered nunc pro tunc to Judy=3+19738.

o

L\ GLURE MORTON-
CHIEF JUDGE

_2_
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UNITED STATES DISTRICT COURT EIE FQR EMNRRY
FOR THE MIDDLE DISTRICT OF TENNESSEEFCH'Fr) v acy Hias
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UNITED STATES OF AMERICA :

upon the relation and TG I W
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TENNESSEE VALLEY AUTHORITY
77-3374-NA-CV

A TEMPORARY EASEMENT AND
RIGHT OF WAY OVER 0.4 ACRE
OF LAND, MORE OR LESS, IN
TROUSDALE COUNTY, TENNESSEE

N
=
o
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BILLY SMITH et al.

ORDER

It is hereby ORDERED that the instructions of the

court to the Commission are amended to include the,folloﬁing:‘
COMPENSATION FOR TEMPORARY- TAKING .

Just compensatlon‘for a temporary taklng of éroperty
or a temporary easement is the rental that could have been
obtained in a free bargaining between the owner and a hypothet-
ical lessee of that temporary interest; in other words, the- .
fair rental value of such interest during the period taken.

The falr rental value is generally to be determlned as of the
time of taking. The effect of the temporary taklng on the
remaining fee and the costs of the owner's removal if any,

from the property taken should be considered in determlnlng tno.
fair rental value, rather than as separate elements of compen-—
satiori. The owner may also recover the costs of restoring the>
property after the tem?orary use and, where apprdpriéte, tﬁe
fair rental value during the period of restoration.
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INSTRUCTIONS TO COMMISSIONERS
~ UNDER RULE T1A* -
. 0 bythe .

' HONORABLE, Rosert L. TAYLOR

J udgé, United State:s District Court, Eaétern District of Tennessee '

e FOREWORD
Many 1awyérs have shown more than usual interest
in these instructions to Commissioners who determine
the damages in condemnation cases under Rule 71A of
the Federal Rules of Civil Procedure. Request has been
made for their publication. In my judgment such pub-
lication would be of material benefit to lawyers who ;
practice in the area of condemnation. : .
. " Robert L. Taylor |

' Wx%x%mwwxxxmmé%

" INTRODUCTION

You have been selected to serve on a Commission,appointed

by the Court pursuant to the provisions of Rule 7T1A(h) of the

Federal Rules of Civil .Procedure and the Tennessee Valley Au-
thority Act o determine ‘“‘just compensation” for the property
that the Government has condemned in this case under its con-
stitutional power of eminent domain. The only issue that you
will try is how much the Government should pay for the prop-
erty it is taking. Since TVA requires a wide variety of prop-
erties for its diversified resource aevelopment and electric pow-
er programs, and since the property‘rights it needs will vary
limited and temporary easements over a portion of a tract
re property in fee, these instructions
d exceptional TVA
vernment has the
ed herein, and you

from
to the taking of the enti
are designed to govern a1l but unusual an
cases. As far as you are concerned, the Go
right to take and condemn the property involv

» Instructions given in United States ex rel. and for the Tse of Tennessee
Valley Authority v. Two rracts of Tand Containing 211 Acres, More or Tess,
in Monroe County, mennessee, U.8.D.C., 1.0, Tenn,, No. 7408 (1973}

61 F.R.D. 503
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504 ' '61 FEDY L RULES DECISIONS

'will not concern yourselves with any questions relating to the

Government’s right to take the property, or its reasons for tak-
ing it.*

- PROCEDURE

1. Tz'ma~ and place. You will conduct your hearings at such
times and places as you may select. With regard to times, it is
desireable, of course, that your work be done as expeditiously
as is compatible with efficiency and consistent with justice. Rea-
sonable notices of the times and places of hearings shouid be
given the interested parties or their attorneys, and you may call
upon the Government attorneys to provide you with forms of
such notices. As to the place of the hearing, it is suggested that
a place be selected that is convenient to the Commissioners, the
attorneys, the parties, and the witnesses, and preferably in rea-

‘sonable proximity to the lands.? ,
2. Powers of Commission.  Under Rule 71A (h), you, as Corn-

missioners, have what are known as the powers of a master as
provided in subdivision (¢) of Rule 53. This rule provides in
substance that you have the power to regulate the proceedings in
the hearings that will be held before you and have the authority
to do all acts and take all measures necessary or proper for the
efficient performance of your duties. While the parties to the
action will present evidence to. you bearing.on the issue of just
compensation, nevertheless 'you as Commissioners may require
the production of evidence upon all matters embraced in this
issue, including the production of all books, papers, vouchers,
documents, and writings that might be applicable to that issue.
This may be done by issuance of subpoenas obtained by request
from the Clerk of the Court, and counsel for the partles will be
glad to aid you in this regard.

You have authority to put witnesses on oath and you may ex-
amine any of the witnesses called by either of the parties, and
also may examine any witnesses you may wish called on your
own behalf. If you call witnesses, counsel may also examine

them.

3. ARuling on evidence. In the course of the hearings, certain
questions as to the admissibility of evidence will almost surely
arise and will have to be decided. Since your Chairman is an

{. United S‘tates ox rel. TVA v. Har- 2. United States cx rel. LVA v. Ilar-

ralson, 43 F.RD. 318 (W.D.Ky. ralson, 43 F.R.D. 318 (W.D.Ky.19686).

1966).

e it
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experienced attorney, you should allow him to rule on those ques-
tions. - A . ,
4. 'Offers of proof. If during the hearing an objection of a
" party to certain testimony has been sustained, the party against
whom the ruling has been made may feel that in order to pre-
serve the record he should make what is referred to as an offer
of proof under Rule 43(c) 'of the Federal Rules of Civil Proce-
dure. Since the admissibility of the evidence which the party
is offering to prove involves a legal determination of the Court,
and the evidence might have an improper influence on your final
award, you are instructed that the attorney offering such evi-
“dence should be allowed to dictate the offer of proof to the re-
porter in the absence of the Commissioners and the transeript .
should be filed later as a part of the record. ' :
~ 5. Open and close. Since the burden of proof on the issue of
value is on the landowner,® the proper order of proof will be for
the landowner to call his witnesses, and then have the Govern-
ment to call its witnesses, then have the landowner to call his
rebuttal witnesses, if any, and finally the Government may, if ' i
it desires, call witnesses in surrebuttal? If you desire to hear :
oral arguments, the 1andbwner should be allowed to open and
" close. ' ‘ T ) ' ‘
6. Limiting witnesses. You are at liberty to impose a rea-
*  sonable limit (say three or four per side). on the number of wit-
nesses that may testify as to land values or damages, provided
that this limitation is announced in advance of the hearing.5 In
such an event the parties will also be allowed to present other
witnesses to testify as to other facts and aspects of the case.

""" Need for attorneys. While it is generally desirable for
a landowner in a controversy with the Government over the value ‘
of his land to have an attorney, he is not obligated to employ one, i
but may, if he desires, prosecute his own claim before you. The :
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v. A Certain Tract or Parcel of
Land, 47 F.Supp. 30 (S.D.Ga1842);
United States v. Savaunah Ship-
v. Tennessee Valley Authority, 108 yards, 139 F.2d 953 (5th Cir. 1044) 5
¥2a 95, 101 (6th Cir. 1939), cert. 5 Nichols, Eminent Domain § 18.5[2]
denied, 309 U.S. 688, 60 S.Ct. 889, (rev. 34 ed. 1962).

‘84 T Ed. 1030 (10:40); United States

v. Glanat Realty Corp., 276 F.24 5.
264 (2d Cir. 1960); United States

ex rel. TVA v. Harralson, 43 F.R.D.

3, United States ex rel. TVA v. Pow-
elson, 310 U.S. 266, 273, 63 S.Ct.
1047, 87 L.Isq. 1390 (1943); Welch

Chapman v. United States, 169 F.
21 641 (10th Cir.), cert. denied, 335
U.S. 860, 63 S.Ct 134, 03 L.EQA. 408

318, 326 (\W.D.Ky.1966). (1948); United States ox rel TVA
- . v. Iarralson, 43 F.R.D. 318 (W.D.
. 4. United States v. Crary, 2 F.Supp. Ky.1966).

870 (\V.D.Va.1932); United States
61 F.R.D.—32V2 ’
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- 506 “61 PEDERAL RULES DECISIONS

Chairman and the members of the Commission have the right
to Interrogate any witness that may be called by the parties.®

8. -Court reporter. A competent court reporter will be pro-
vided by the Government to report the evidence that you may re-
ceive. If you desire a transcript of any testimony, the Court
should be notified and it will direct that such transcript be fur-
nished. - If any of the parties desire a transcript, they may order
it from the reporter and must make arrancemenfs to pay for it
at the regular rates 7

WEIGHING THE EVIDENCE

1 Burden of proof " In weighing the evxdence you shouId
bear in mind that the burden of proof is on the property owner
to prove by a fair preponderance of the evidence the amount of
just compensation to which he claims he is entitled® By a fair
preponderance of the evidence is not necessarily meant the great-
er in number of witnesses, but what is meant is the greater evi-
dence in weight and credibility. The test is not which side brings
the greater number of witnesses or presents the greater quantity
of evidence, but which witness and which evidence appears to
your mind to be more reasonable and otherwise trustworthy. The
testimony of a single witness which produces in your minds belief
in the likelihood of truth and reason is sufficient for the proof
and would justify a verdict in thé courts with such testimony
even though a number of witnesses may have testified to the
contrary, if, after fully considering all the evidence in the case,
you hold greater belief in the accuracy and honesty of the one
witness,?

2. Expert or opzmo’n testzmong/ So-called expert or opinion
testimony may be produced by the parties. A witness in this
category may testify as to an opinion of value he has by reason
of investigation, training, experience, or other qualifications.
It is for you to demde what 1f any, weight is to be glven to such

e 2 At A ek s S LR s pa e Bkt d 3 e 1 EL A L R N i Hb’m‘)':"qn la[llﬁﬁﬁa“"‘"i Ao T PR TN S0 o

6. United States ex rel. TVA v. Har-
ralson, 43 F.R.D. 318 (W.D.Ky.1966).

7. United States ex rel, TVA v. Har-

ralson, 43 F.I..D, 318, 370 (W.D.Xy.
1966).

8. United States ex rel. TVA v. Pow-
clson, 319 U.S. 268, 273, 63 S8.Ct.
1047, 87 L.EAQ. 1390 (1943); elch
v. Tennessee Valley Authority, 108
F.2d 93, 101 (6th Cir., 1939), cert.

denied, 309 U.S, 688 60 S.Cr. 889,

. 84 L.Ed. 1030 (1940); United States

v. Glanat Realty Corp., 276 F.2d 264
(24 Cir. 1960).

United States ex rel. TVA v, Har-
ralson, 43 F.R.D. 318 (W.D.Ky.
19668); 22 ¥P.R.D. 144; United
States v. T11.57 Acres of Land m
Lden Tp., Alameda County, Cal, 5
F.Supp. 30 (N.D.Cal.143
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INSTRUCTIONS TO COMMISSIONERS 507
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testimony.’® Expert or opinion testimony is only as good as the
facts and assumptions upon which it is based and if such testi-
mony is without any support in the demonstration and physmal
facts, it is' worthless and may be disregarded.}*

When opinion evidence has been introduced as to the value
of the land and the amount of compensation that in the opinion
of the witnesses should be awarded, you should bear in mind that
such an opinion is not a statement of fact but is ‘an expression
of the witness’ opinion of the value.*®

In considering such testimony it is your duty to determine
whether such opinion is correct or erroneous, and in arriving at
your conclusion you should consider the manner and demeanor
of the witness, the bias or lack of bias, the grounds upon which
the witness based his opinion, his experience and knowledge of
the matters about which he is testifying, particularly his knowl-
edge of the property involved and of sales of similar property,
along with other evidence in the case, and the reasonableness
or unreasonableness of his opinicn as viewed in the light of the
knowledge and experience of.the witness.* Such opinions as to
values and damages are not binding on you, but are advisory

only. 4 ‘
"3. Disregarding testimony. While you are to consider all
the evidence, and may not arbitrarily disregard any of it, you

" are at liberty to disregard any testimony which, according to

your own knowledge and experience, is extravagant, unreason-

10, Sartor v. Arkansas Gas Corp., 2. 10 F.R.D. at 319; " United States

321 U.S. 620, 627-628, 64 S.Ct. 724,

88 L.Ed. 967 (1944). 318 (\V D.Ky.1966).

13. 10 F.R.D. at 319; United States
ex rel. TVA v. Harralson, 43 F.R.D.
318 (W.D.Ky.1966).

11. United States ex rel. TVA v. Har-
ralson, 43 F.R.D. 318 (W.D.Ky.
1968); State of Washington v. Unit-
ed States, 2140F.2d 33, 43 (93' Cir), (4. United States v. Certain Tands
cert. denied, 848 U.8. 862, 75 S.Ct. in Town of Highlands, 36 F.Supp.

ex rel. TVA v, Hmmlson 43 F.R.D.

86, 99 L.Ed. 679 (1954); Internation-
al Paper Co. v. United States, 227
F.2d 201 (5th Cir. 1955); City of
Maryville v. Farmer, 2+ F.24 456,
459 (6th Cir. 1957); Alcott Co. v.
Raphael, 275 F.2d 551 (5th Cir.
19060) ; Likins-Foster  Monterey
Corp. v. United States, 308 F.2d 595
(Oth Cir. 1962); United States v.
Smith, 335 F.2a 807 (bth Cir. 1046) ;
United States v. Sowards, 370 F.2d
87 (10th Cir. 1966).

968, 971 (S.D.N.Y.1941); The Con-
queror, 166 U.S. 110, 17 8.Ct, 510,
41 L.EQ. 937 (1897); Sartor v. Ar-
kansas Natural (ias Corp., 321 U.8
620, 627-628, G+ S.Ct. 724, 88 L,Ed,
967 (1944); Welcker v. Iowbert,
103 F.2d 105, 110 (10th Cir. 1939);
Spero-Nelson v, DBrown, 175 r.2d
86, 00 (6th Civ, 1940); United States
v. 2,010.85 Acres of Land, Iite, 49
F.Supp. 20, 23 (S.D.Lex.1043); Unit-
ed States ex rel. TVA v. Harralson,
43 FR.D. 318 (W.D.Ky.1966).

e P TN /A d W

IR
v

kel
I

BRI
Jonms

it
e

Reainh

s
Mg
P T e s

AN )

ooy
LR e T

LT ke S £, T,




508 61 YEDERAL RULES DECISIONS

able, or contrary to common sense.® Likewise, if you find that
the testimony of a witness is contradictory, inconsistent, or in-
" credible, it may be disregavded.*® '

-4,  Arbitrary formulas. Generally speaking, in condemnation
cases valuation is not a matter of mere mathernatical calculations
but involves the exercise of judgment.}” As said by the Supreme
Court of the United States: “The ascertainment of value is not
cortrolled by artificial rules. It is not a matter of formulas.” 7%

5. Persondal opinions of Commissioners. You are cautioned,
as said by the Supreme Court of the United States, that

* * % there is danger that commissioners, unlike juries,
may use their own expertise and not act as a deliberative
body applying constitutional standards. A jury, until it re-
tires, sits under the-direct supervision of the judge, who
rules on the admissibility of evidence, who sees that wit-
nesses are properly qualified as experts, and who polices the
entire hearing, keeping it within bounds. Then in due course

" the judge instructs the jury on the law, answering any in-
quiries its members may have on the law. The jury is under
surveillance from start to finish and subject to judicial
control. Hence its general verdict that the land is worth
so many dollars is not overturned for lack of particularized

- findings. The judge who uses commissioners, however, es-
tablishes a tribunal that may become free-wheeling, taking
the law from itself, unless subject to close supervision
[United States v. Merz, 376 U.S. 192, 197,198, 84 S.Ct. 639,
642,11 L.Ed.2d 629 (1964) ].

6. View of property. The law contemp]ates that the Com-
missioners will personally view the property to enable them to
better understand and weigh the testimony which they hear dur-
ing the course of the trialX® The fact that you are to view these

15. United States ex rel. TVA v. Har-  17. United States v. Whitehurst; 337
ralson, 43 F.R.D. 318 (W.D.Ky. F.2d 765 (4th Cir. 1964); TUnited
1966); Gilooley v. Pennsylvania R. States ex rel. TVA v. Harralson, 43
R., 10 F.Cas. 417 (No. 5,448b) (3.D. F.R.D. 318 (W.D.Ky.1966).
N.Y.1879); Kentucky Util. Co. v. :

Bruner, 400 8.\v.2d 203 (Ky.1968); 18. Standard Oil Co. v. Southern

32 C.J.S. Evidence § 567 (1964). Pac. Co., 268 U.S. 146, 156, 45 S.Ct.

. 463, 467, 69 L.Ed. 800 (1925); See

16. United States ex rel. TVA . alzo United States v. Toronto Nav.
Harralson, 43 F.R.D. 318 (W.D.Ky. Co., 838 U.S. 308, 402, 70 S.Ct. 217,

1966); Yiles v. Commissioner of o4 L.Ead. 105 (1949)_
Int. Rev., 233 F.2d4 378 (6th Cir :

10536): Kite v. Commissioner of Int. 19, Welch v, Tennessee Yalley Au-
Ttev., 217 1°.2d 583 (5th Cir. 1035); thority, 108 ¥.2a 93, 97 (Gth Cir.
United States v. Smith, 335 ¥.2d2 807 1039), cert. denied, 309 U.S. G38, G0

(5th Cir. 1966). S.Ct. 889, St L.EA. 1030 (1940);
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lands does not mean that you will be entitled to disregard the
testimony in the case and decide the questions of just compen-
sation solely upon your knowledge and opinions based on what
you may see during your view.?® You may, however, take into
consideration what you will see on the view; and you will base
your awards on both the view and the testimony that you will
hear?! You should keep in mind in connection with your view
that you are not concerned with the value -of the property as it
may exist at the time the view is taken, but with its value as of

‘the time that it was condemned. During such inspection of the

property it is appropriate that you be accompanied by the land-
owner and counsel’ representing the various parties who will
point out to you various features of the property which will be

developed in the testimony, but it is not appropriate at such time’
-to allow the parties to “argue” the case or offer off-the-re_cord

comments concerning the merits of the case.*?

JUST COMPENSATION

1. CGenerally. The Constitution of the United States provides

that private property shall not be taken for a public use without
» 23

In general “just compehsation” means the fair and reasonable
market value of the land or interest therein that is taken by the
Government, to be determined as of the date of taking.**

By “fair and reasonable market value” is meant the highest.

price that a piece of property, as enhanced by the improvements
thereon, if any, would bring when offered for sale in the market.
It is the highest price that those having the ability and occasion
to buy would be willing to pay. This does not mean the price

United States ex rel. TVA v. Indian Co., 40 F.Supp. 811 (E.D.Tenn,ls}-}l) H
; Creek Marble Co., 40 F.Supp. S11, © United States ex vel. TVA ¥. Davis,
817 (E.D.Tenn.lQél). 41 F.Supp. 595, 598 (E.D.Tenn.lQ—H).

20, Welch v. Tenuessee valley Au- 22 United States ex rel. TVA v. Har-
thority, 108 .24 05, 101 (6th Cir. ralson, 43 F.R.D. 318, 325-326 (W.D.
. 1939), cert. denied, 309 U.S. 638, 60 Ky.1966). :
8.Ct. 889, &4 . Eda. 1030 (1940); -
see United States v. Merz, 376 U.S. 23. U. 8. Const. Amend. Y.
192, 197, S+ 8.Ct. 639, 11 L.EBA.24 ’
620 (1964); United States v, 10,- 24. Olson V. United States, 202 U.S.
064.07 Acres of Tand, Bte, 12 F. 046, 54 S.Ct 704, T8 L.EBd. 1238
R.D. 393 (D.C.1952). (1034) ; Twited Geates v. Miller, 317
U.8. 369, 63 S.Ct o76, 87 L.Isd. 336
21, TFain v. United States, 145 ¥.24 (1943) 3 United States ¢X rel, TVA
956 (6th Cir. 1044); United States v. Powelson, 319 U.8. 266, 63 S.Ct.
ex rel. TVA v. Indian Creek Marble 1047, 87 L.Ed. 1300 (1943). i
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that could be realized at a forced sale on short notice, but the
price that could be obtained after reasonable and ample time,
such as would ordinarily be taken by an owner to make a sale
of like property. It does not necessarily mean cash, hut it does
mean cash or its equivalent, based on such usual terms of cash
or credit as are usually agreed.upon between buyer and seller,
and which ultimately amount to cash. Otherwise stated, fair
and reasonable market value means the price that the property
would bring when offered for sale by one who wants to sell but
is not forced to sell, and sought by one who would like to buy
but is not required to buy, with the seller being allowed a rea-
sonable time to find a purchaser.??

~'The fact that this case involves a controversy between the
Government and private citizens is no reason why you should
make a greater or lesser award than you would if such contro-

. versy were between private citizens. As said by the Supreme
Court of the United States: )

He is entitled to receive the value of what he has been de-
prived of, and no more. To award him less would be un-
just to him; to award him more would be unjust to the
public.?8 - :

el dad SRV e E

0 e
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Consequently, in determining the value of any lands or inferests
therein, the same considerations are to be regarded as in the
sale of property between private individuals, and in such cases
the inquiry is: “What is the property worth on the market?”,
and “What is it worth with respect to the uses for which it is ' i
plainly adapted?”®” In the final analysis, * ‘The worth of a
thing is the price it will bring.” »’ #*

)

"

2. Consider all uses. 'Just compensation is not to be deter-
mined necessarily by the particular use to which a landowner 3
may have put his property, but rather by reference to any and
all uses for which it was available at the time of the taking?®

_'The landowners are are entitled to receive from the Government
the full and perfect eguivalent in money of the property taken
based upon the most advantageous uses to which it might be
subjected, and due consideration should be given to the uses to
which the property was plainly adapted and for which it was

ot B Y P Ny Pa ke g et

o

25. 10 F.R.D. 292, 213. 28. Standard Oil ,Co. v. Southern N

Pac. Co., 268 U.S. 146, 158, 40 S8.Ct. -‘

26. Bauman v. Ross, 167 U.S. 548, 465, 467, 69 L.Ed. 890 (1925). 4

574, 17 S.Ct. 968, 976, 42 L.Ed. 270 ) i
(1857). ' 29. Olson v, United States, 202 T.8.

246, 54 S.Ct. 704, 78 L.IBd. 1236
27. 10 F.R.D. at 313. (1934).
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1 available at the time it was taken. You should consider the sit-
uation of the lands and such uses as might reasonably be ex-
pected in the near future, so far as appears from the evidence, and

{ so far as these considerations would affect the market value of ' ]
the property at the time it was taken.® AL E TS
1 3. Elements of value. In determining the fair market value, , 5 ]

3 ' you should take into consideration all elements of value which
would affect the market price of the land at the time it was
taken—that is to say, all elements and factors which would be
taken into consideration by reasonable buyers and sellers in ar-
riving at a price to be paid for the property in arm's-length
3 _ private negotiations between themselves. An “element of value”
may be defined as anything which would induce a reasonable
seller to demand more for the property because of the existence
" of such element and which would induce a reasonable buyer to

. give more because of the existence of such element.

eV

ey

~ You should take into consideration all elements of value of
these lands as shown by the evidence to have existed at the time
the lands were taken; but elements affecting value that depend
upon events or combinations of occurrences which, while within
the realm of possibility, are not fairly shown to be reasonably 1
probable, should be excluded from consideration because to con- ' '
sider them would be to allow speculation and conjecture’to be-
come a guide in ascertaining the value of the lands, which should

not be done.* , ‘ ' .

4. Value as a whole. You are to consider the value of the
land as a whole, as a unit. While in making your award you
should consider all elements of value, such as farming value, if
any, timber value,-if any, or mineral value, if any, you cannot
separately value each of these elements and aggregate them to
reach the value of the entire tract. This is true because these
factors of value do not exist independently of each other and
cannot be realized at the same time.®
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5. Value to Government. You are not to consider the value
of the property to the Government,“ nor may you consider any

30. 10 F.R.D. at 313-314. 33. 10 ¥.R.D. at 314; United States
v. Meyer, 113 ¥.2d 887 (7th . Cir.)
31. 10 F.R.D. at 314, cert. denied, 311 U.S. 708, 61 S.Ct. ) palE
174, 85 L.Ed. 459 (1940); Morton ) [RRAY:
32. Olson v. United States, 202 U.S. Butler Timber Co. v. United States, | F

246, 257, 54 S.Ct. 704, 78 L.Ed, 1238 91 1.2d 884 (Gth Cir, 1037}

(1934); 10 F..D. at 3143 Caineron

Dey. Co. v. United States, 145 ¥.2d 34. United States v. Cors, 337 U.S.
209 (5th Cir. 10:H). ’ 325, 333, 60 S.Ct. 1086, 03 L.Ed, 1302

i
5
)
&
fi
i
i
EI
i,
A
i
Bt
i
|
i
A
1

U e e 4 AR T AT YL R ot S AR AR N T e N T R AR S NS R RN TG SO R SRR AT R



R

512 61 }?‘EDERALl ULES DECISIONS

increase or increment of value by virtue of the activities of the
Government with reference to the project for which the prop-
erty is being acquired.®® For exarnple, a landowner might have

underlying his property an abun

dant amount of stone for which

there was no market at the time of the taking but for which a

market would be created becaus

e of the use which the Govern-

ment was to make of the land and other lands; in that instance
you would not take the value of the stone into consideration.®®

6. Value to landowner. It is not proper for the landowner.
to show the purpose for which the land was purchased by him

or how he intended to use it in the future3’ Neither is it proper
for the landowner to show that his plans had beén frustrated by

the taking of his property, or what the land was worth to him,

pecause these are all matters which are personal to the owner
and do not have a bearing on the market value of the property
or the compensation tc which the owner is entitled.’® The Su-
preme Court has said that “the sovereign must pay only for what

it takes, not for opportunities which the owner may lose.

M 39

Likewise, the increased expense to the landowner of operating

his business is not a proper me

thod of determining just com-

pensation for property'acquired in a condemnation proceeding.*’

PARTIAL TAKING

You may have instances in which the Government has taken
a part only of a larger tract, leaving the remainder to the land-

(1949); ‘United States v. Miller, 317
1.S. 368, 875, 63 S.Ct. 276, 87 L.BA.
836 (1943). )

35. United States v. Miller, 317 U.S.
369, 63 S.Ct 276, 87 L.Ed. 336
© (1943); United States v. Chandler-
Dunbar Co., 229 U.S. 53, 83 S.Ct.
667,. 57 L.Ed. 1083 (1913); Shoe-
maker v. United States, 147 U.S.

282, 13 S.Ct. 861, 37 LEd 170

(1893).

36. J. A. Tobin Constr. Co. v. United
States, 343 F.2d 422 (10th Cir.),
cert. denied, 382 U.S. 830, 86 S.Ct.
70, 15 L.EA.2a T4 (1983).

37. St. Joe TPaper Co. v. United
States, 155 F.2d 93 (5th Cit. 1946);
Five Tracts of Land v. United
States, 101 F. 661 (3a Cir. 1900);
West Virginia Pulp & Paper Co. V.
United States, 209 I.24 100 (4th Cir.

1952); United States v. 092.61 Acres
of T.and, Etc,, 201 F.Supp. 578 (W.D.
Ark.1962); United States . Harral-
son, 43 F.R.D. 818, 325 (W.D.Ky.
1966). -

3g. United States eX rel. TVA wv.
Powelson, 319 U.S. 206, 63 S.Ct.
1047, 87 L.Ed. 1390 (1913); United
States v. Grand River Dam Author-
ity, 863 U.8. 229, 80 S.Ct, 1134, 4
1L.Ed.2a 1186 (1960); YWest Virginia
Pulp & Paper Co. v United States,
200 F.24 100 (4th Cir. 1952); United
Ytates v. 992.61 Acres of Land, Ete,
201 F.Supp. 578 (W.D.Ark.1962).

39. United States ex rel. TVA v.
Powelson, 310 U.S. 266, 282, 63 S.Ct.
1047, 87 L.EA. 1390 (1943).

40, United States oX rel. TVA V.
Easement and Right-of-YVay, Ete,
250 F.Supp. 420 (E.DATenu.lf)GS).
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owner. In such a situation the taking may not affect the value
of the remainder in any way. On the other hand, it may either
damage or benefit the remainder, depending upon the circum-

stances of the case. In any such situation the measure of just -

compensation is the same; that is, the difference batween the
fair and reasonable market value of the entire tract of land im-
mediately before the taking and the fair and reasonable market

‘value of the portion that remains after the taking, as shown by

a preponderance of the evidence4t :

Where only a part of the property has been acquired and the
remaining portion has been enchanced in value by reason of the
project for which the Government is taking part of the land,
these special benefits resulting from the project roust be taken
into consideration in arriving at your award.®> General bene-
fits are those which arise from the fulfillment of the public ob-
ject which justified the taking and affect the community as a
whole.*3 Special benefits, on the other haund, are those -which
arise from the peculiar relation of the land in question to the
public improvement and which accrue directly to the particu-
lar property because of the project for which the land is taken.**
If you find that the remaining land has received special benefits
as a result of the project, these benefits may be set off not only
against severance damages, but also against the value of the
land which has been taken, so that if the remaining property
is worth more on the market than the entire property was worth
before any of it was taken, the landowner will not be entitled
to any compensation in the form of money because he has al-
ready been compensated by the benefits which have accrued to

the remaining property.*

Jur. Eminent Doroain § 297 (1938);

41.. United Staigs v. Dickinson, 331
United States ex rel. TVA v. Hous-

U.8. 745, 67 S.Ct. 1382; o1 L.Ed.

1789 (1947); United States v. Griz-
zard, 219 U.S. 180, 31 S.Ct. 162, 55
L.Ed. 165 (1911); Bauman v. Ross,

er, 363 F.24 846 (6th Cir. 1966);
United States ex rel. TVA V. Ease-
ments and Rights Over Certain
Land, 239 F.Supp. 377 (E.D.Tenn.

42. DBauman v. Ross, 167 U.S. 518,

167 U.S. 548, 17 S.Ct. 9686, 42 L.EA.
270 (1897); United States ex rel. 19686).

TVA v. Indian Creek Marble Co., i

40 ¥F.Supp. 811 (5.D.Tenn.1641); 43. 3 Nichols, Eminent Domain § S.-
United States ex rel. TVA v. Davis, 6203 (rev. 3d ed. 1963). .

41 F.Supp. 595 (E.D.Tenn.1M41).
44. 3 Nichols, Eminent Domain § 8.-

6203 (rev. 3d ed: 1955).
17 S.Ct. 966, 42 L.Ea. 270 (1897); .
United States v. Miller, 317 U.S. 869, 45. United States V. 3,000 Acres of
63 S.Ct. 276, 87 L.Ed. 336 (1043); Land, Ete., 162 F.Supp. 219 (B.D.La.
Aaronson v. United States, 65 App. 1958).

D.C. 14, 79 ¥.2a 139 (1035); 18 Am.

61 F.R.D.—33
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IMPROVEMENTS AND TIMBER

In cases of improved properties you should determine the fair-

and reasonable market values of the lands, as enhanced by the
improvements thereon, but your award will be for the fair and
reasonable value of the property as a whole.** ¥You do not find
that value by first determining the value of the land standing
alone and then the value of the improvements standing alone
and adding the two figures together.*’ Likewise, if the property
contains timber, such timber should not be valued separately
but should be valued as a part of the land.** The market value
of the entire property being the issue, it is improper to value
the buildings and timber separately because the value of these
separate items is necessarily affected by the value of the land,
its location, its surroundings, and the uses to which it could be
put.® The value of a piece of land may be-more than the sum
of the values of the land and improvements, considered separate-
1y, or it may be less than such sum.®®

MINERALS

It may be claimed with respect to some of the lands involved

that they are underlain with deposits of minerals which enhance
the value of such lands. If you believe from a preponderance of
the evidence that any of the lands here involved do contain min-
eral deposits, such deposits shall be taken into consideration by
you in fixing the market value of such lands if you believe that
the presence of such deposits in fact affects market value. That
is to say, you will find the market values of such lands at the

46. United States v. Meyer, 113 F.2@ 48. Morton Butler Timber Co. W.

Tt e e e

387 (7th Cir.), cert. denied, 311 U.S.
706, 61 S.0t. 174, 83 L.Ed 459
(1940); Fain v, United States, 145
.24 958 (6th Cir. 1944); DMorton
Butler Timber Co. v. United States,
91 F.2d 884 (6th Cir. 1937).

© 47. United States v. Meyer, 113 F.2d
887 (7th Cir.), cert. denied, 311 U.S.
7068, 61 S.Ct. 174, 85 L.Ed. 439
(1940); Fain v. United States, 145
.24 956 (6th Cir, 1944); DMorton
Butler Timber Co. v. United States,
91 F.2d 884 (6th Cir. 1937); United
States v. Certain Parcels of Land,
Ete., 140 F.2d 81 (Sth Cir. 1943).

United States, 91 ¥.2d 884 (6th Cir.
1937); United States v. Meyer, 113
F.2d 887 (7th Cir.), cert. denjed, 311
U.S. 708, 61 $.Ct. 174, 85 L.Bd. 459
(1940). ’

49. Devou v. City of Cincinnati, 162

F. 633 (6th Cir.), cert. denied, 212
U.8. 577, 29 S.Ct. 685, 53 L.Bd. 653
(1908); Morton Butler Timber Co.
v. United States, 91 7.2a 834 (Gth
Cir. 1937).

0. 10 F.R.D. at 315; United States
ex rcl. VA v. Harralson, 43 F.R.D.
318, 321 (W.D.Ky.19G6). :
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time of taking with the minerals in the ground.> On the other
hand, if you do not find from a preponderance of the evidence
that a given tract contains a mineral deposit, or if you do not
believe that such deposit in fact affects the market value of the
land,3* then you will not consider any mineral value in deter-
mining just compensation for that particular tract. A deposit
of minerals would affect the value of a tract of Jand if it is of such
a nature that a reasonable seller would demand more for the
land, and if a reasonable buyer would give more for it on account
of the presence of such deposit.** .

DIVIDED OWNERSHIPS AND LEASES

You may encounter tracts where there is a divided ownership
of lands and minerals, or lands and timber—that is to say, a case
where one person owns the surface of the lands and another per-
son or persons own the minerals or timber. Such a situation will
require you to apportion the fair and reasonable market value
of the land as a whole, including the minerals and timber, be-
tween the owner of the surface and the owner of the minerals

" or timber. In order to-do this you will first find the fair and

reasonable market value of the tract of land as a whole, just as
though all interests therein were owned by one person, disre-
garding the fact that one person owned the surface and another
the minerals or timber.5* After you have done that, you will
apportion that amount by determining, for the purpose of such
apportionment alone, the fair and reasonable market value of
the outstanding mineral or timber interest, taking into consid-
eration outstanding royalty interests, if any, and that value will

"be the amount that the mineral or timber owner is entitled to

receive. You will then deduct that value from the value that

~ you have previously found to be the fair and reasonable market

53. 10 F.R.D. at 316; United States

dian Creek Marble Co., 40 F.Supp. ex rel. TVA v, Harralson, 43 F.I.D.

52.

811 (I2.D.Tenn1941); United Stafes
v. Certain Lands in Jackson County;
48 F.Supp. 591 (W.D.D0.1942);
United States v. 620.00 Acres of
Land, Ete, 101 ¥.Supp. 636 (\W.D.
Ark.1052).

United States v. Certain Lands in
Town of Highlands, 45 F.Supp. 126
(S.D.NY.1042).
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318, 322 (W.D.Ky.1966).

Eagle Lake Improvement Co. v.
United States, 160 F.2a 182 (5th
Cir.), cert. denied, 332 U.S. 762, 68
8.Ct. G4, 92 T.Ed. 347 (31947) (min-
erals); United States v. 250 Acres
of Lang, Aore or Less, 43 F.
Supp. 937 (S.D.Tex.31042 (min-
erals); Meadows v. United States,
144 F.24 751 (4th Cir. 1941) (tim-
ber). ’
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value of the tract as a whole, and the difference Wlll be what the
surface owner will be entitled to receive.’

The same principle will apply with respect to a tract of land
where there is an outstanding leasehold interest.® You will
first find the fair and reasonable market value of the tract as a
whole as of the date of taking, disregarding the lease; you will
then for purposes of apportionment determine the fair and rea-
sonable market value of the lease as of the date of taking, which
will be the amount the holder of the lease is entitled to receive,
and you will then subtract the value of the lease from the value
of the tract as a whole, and the difference will bo what the owner
of the fee w1ll receive,’?

EASEMENTS

Sometimes the Govemment does not condemn the fee sunple
title to lands, but simply acquires certain rights and privileges
with respect thereto, which are known as “easements,” leaving
the landowner free to make such use of his property ‘as he may
find expedient or practicable so long as he does not interfere
with the rights acquired by the Government. In such a case
the landowner’s measure of just compensation is. the difference
between the fair and reasonable market value of the land free
and clear of the easement and its fair and reasonable market
value, subject to the easement, as of the date of taking, as shown
by a preponderance of the evidence.’® This result can be achieved
in either of two ways. The witness may value the entire prop-
erty before and after the taking, or he may reach the same re-
sult by valuing the exact land covered by the easement before
and after the taking and adding to this any incidental damages,
or subtracting any incidental benefits, to the remainder of the
property, as the case may be.’® When the latter method is used,

55. 10 F.R.D. at 31T7. (8th Cir. 1936); Olson v. United
States, 202 U.S. 246, 54 S.Ct. 704,
56. United States v. City of New 78 I.Ed. 1238 (1934); United States
York, 165 F.2d 526 (2d Cir. 1948); v. 2,648.31 Acres of Land, Ete, 218
United States v. 1.87 Acres of Land, - F.2d 518 (4th Cir. 1955).
Ete, 155 ¥.2d 113 (3d Cir. 1946);
Silberman v, United States, 131 F. 59. United States ex rel. TVA v, An

2a 715 (1st Cir. 1942), Easement and Right-of-Way, Btc,

- 182 F.Supp. 899 (ML.D.Tenn.1060);

57. Carlock v. United States, 60 App. United States v. 21343 Acres of
D.C. 814, 53 F.2d 928 (1931). . Land, Etc., 108 F.Supp. 446 (D.N.D.

1932); Puget Sound Power & Tight
58. Bauman v, Ross, 167 U.S. 548, 17 Co. v. City of Puyallup, 5L F.2d G8§
S.Ct., 966, 42 L.I2d. 270 (1397); Karl- (Oth Cir. 1931).
son v, United States, §2 F.2d 33
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the land within the easement area must be valued as a part of -
the entire property rather than treating it as a separate and
distinct tract of land. .

Where only an easement is acquired it is not proper to allow
the full fee value of the land within the easement area.®® The
fact that the fee remains in the landowner must be taken into
consideration. Where any substantial enjoyment of the land
still remains in the owner, it is treated as a partial instead of a
total divesting of his intérest in the land.$'- The rights remain-
ing in the landowner are usually very substantial where only a
‘power line easemeént is taken. In such a situation the property
owner may make any use of the property which is not incon-
sistent with its use for the purpose for which it was taken, and,
subject to such paramount rights of the Government, he may
cultivate the land, pass along and across it, fence and cross-fence
it, and generally use it in any way which does not affect the
rights of the Government. The title to trees and shrubbery,
grass, underlying minerals or oil, and springs within the right-
of-way remain in the owner.®® .

OFFERS TO PURCHASE

It is-not permissible for a landowner to state or prove what
he has been offered for the property. involved, nor for him to
prove an unaccepted offer to purchase made by one not a party

to the suit.®?

“SALES OF SIMILAR PROPERTY

A Evidence of sales of comparable proberty is admissible and
chould be considered by you and given the weight that you think
it should have in determining the fair and reasonable market

60. United States v. Creés, 243 U.S.  § 451 (1927); United States ex rel
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316, 37 S.Ct. 380, 61 L.Ed. 746

(1917); TUnited States V. 2,6:48.31
Acres of Land, Ete, 218 F.2d4 518

(4th Cir. 1935); United States ex
rel. TVA v. An Eascment and Right-
of-Way, Ete., 182 F.Supp. 899 (M.D.
Tenn.1060).

61. United States v. Cress, 243 U.S.
316, 37 S8.Ct. 380, Gl I.Ed. 746
(1917). .

62. 20 C.J. Eminent Domain § 583
(1920); 30 C.J.S. Eminent Dowain

-
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PVA v. An Easement and Right-of-
Way, Ete, 182 F.Supp. 899 (ALI.

- enn,1960).

3. Sharp v. United States, 191 U.S.

341, 24 S.Ct. 114, 48 LT 211
(1903); Jaysonv. United States, 204
.24 808 (Sth Cir. 1961); United
States v. Regents of New Mexico
School of Mines, 185 F.2d 359 (10th
Cir. 1050); St. Joe DPaper Co. v.
United States, 155 ¥.2d 03 (5th Civ.
1046); United States v, Smith, 355
F.2a 8§07 (bth Cir. 1060).
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value of the lands in question. Sales at arm’s length of similar

property are the best evidence of market value, and ordinarily-

such transactions are better evidence of value then the mere
opinions of witnesses on the subject.54 Likewise, a recent sale
of the particular land in condemnation is highly significant and
should be taken into consideration in arriving at its market val-
ue,s

In evaluating such evidence you should take into consideration

the facts and circumstances of such sales, as shown by the evi-
dence and your view of those properties, the location and accessi-
bility of the lands subject to such sales, as compared to the loca-
tion and accessibility of the lands with which you are concerned,
the quality of the lands so sold as compared to the quality of those
here involved, and any other established factors of similarity or
dissimilarity shown by the evidence,

SALES TO THE GOVERNMENT

While the prices paid in sales of similar property between pri-
vate parties are admissible, the price the Government has paid for
other property is not admissible in evidence and is incompetent to
prove the market value of land under condemnation.®® Such sales
are not a fair criterion of value for the reason that they are not
free sales but are in the nature of a compromise to avoid a law-
suit.  Likewise, what the Government has offered for the prop-
erty in condemnation or has offered for other property is not
admissible in evidence and should not be considered in making
your determination of just compensation for the property taken.s7?

64. Weleh v. Tennessee YValley Au- 473 (8th Cir. 1942); Simmonds v.

thority, 108 ¥.2a 95 (6th Cir. 1939),
cert. denied, 309 U.S. 688, 60 S.CL
889, 84 L.Ed. 1030 (1940); United
States v. Whitehurst, 337 ¥.24 765
(4th Cir. 1981); United States V.

2,672.88 Acres of Lang, Ete, 310

F.2a 775 (5th Cir. 1062), modified
on other grounds, United States v.
Merz, 376 U.S. 192, 84 S.Ct. 639, 11
L.Ed.2d 629 (1964); United States

V. Swith, 355 ¥.2d 807 (5th Cir. .

19¢66).

65. United States v. Certain Parcels
of Land, Ete., 144 F.2d 626 (3d Cir.
19-41);  Governmment of Virgin Is-
lands v. 50.05 Acres of Laund, Ete,
190 I".Supp. 543 (D.V.I.1961); Unit-
ed States v, Becktold Co., 120 F.24

United States, 199 F.2d 305 Oth
Cir. 1932). :

66. Slattery Co, v. United States, 231

F.2a 37 (5th Cir, 193G); United
States ex rel. VA y. Bailey, 115 F.
2d 4833 (5th Cir 1940); Unitead
States ex rel. TVA v, Reynolds, 115
F.24 294 (Gth Cir. 1040); United
States v. 13,255.53 Acres of Land,

‘Lte, 158 ¥.2d 874 (34 Cir, 1046).

67. United States ex rel. TVA Y.

Neal, 45 F.Supp. 3882 (E.D.Tenn.
1942); Stephens v. United States,
35 F.2d 487 (5th Cir, 1036); United
States v. Playa De Flor Land & Im-
provement Co.,, 160 F.2qQ 131 (5th
Cir, 1947).

R R T,

AT R,

H
pe
5
2
4
)
‘
%
Y
2
b

R R T

NSt nt it iaste e et 0t

PRSNOE




ke ot e s S S

b S S £

INSTRUCTIONS TO COMMISSIONERS 519
Cite as 61 F.R.D. 503 ’

PRODUCTIVITY. INCOME, AND PROFITS

It may be that you will hear evidence as to the productivity of
the lands involved and related to income derived therefrom. That
evidence may be considered only to the extent, if any, that it
may shed light upon the fair and reasonable market value of the
lands as of the date of taking. Of course, the productivity of
agricultural lands is a factor going into the market value of a
farm, and it should be given its just weight.?® In considering the
evidence, however, you should bear in mind that both productivity
and income depend not only upon the land itself but also, and in
large measure, on weather conditions, rainfall, efficiency of man-
agement, market conditions, acreage allotments likely -to be
available to a purchaser, and other variable factors. . You are
instructed, therefore, that past profits and anticipated profits
from any business, especially farming, are too uncertain and
speculative to furnish a basis for determination of market value
of 1and.® It is also improper to arrive at market value by cap-
jtalizing estimated income or profits derived from the property
or business conducted thereon.” o

| ATTORNEY FEES AND INTEREST

In making your award you are not to allow anything to the
landowner for his attorney’s fee or expenses in connection with

this litigation. These are not proper elements for you to take.

into consideration in reaching your decision.” Neither are you to
allow the lan_dow'ner any interest on the award which you may
reach, because the federal statutes themselves make provision

for such interest as is allowed.??

68. Carr v. United States, 28 F.Supp. 70. United States ex rel. TVA v. Da-
236 (W.D.Ky.1939); Welch v. Ten- vis, 41 F.Supp. 595 (E.D.Tenn.1941);
nessee Valley Authority, 108 F.2d Welch v, Tennessee Valley Author-
05 (6th Cir. 1939), cert. denied, 309 ity, 108 ¥.24 95 (6th Cir, 1039), cert.
U.S. 688, 60 S.Ct. 889, 84 L.Ed. 1030 denied, 309 U.S. 688, 60 S.Ct. 839, 84
(1940). L.Ed. 1030 (1940).

69. Welch v. Tennessee Valley Au- 71. Dohany v. Rogers, 281 U.S. 362,
thority, 108 ¥.2d 95 (6th Cir. 1939), 50 S.Ct. 209, T4 LEd. 902 (1930);

cert. denied, 309 U.S. (S8, 60 S.Ct. In re Clark's Estate, 187 F.2da 1003
889, 84 L.Ed. 1030 (1940); United (5th Cir. 1951); United States v.
States v. Meyer, 113 ¥.2d aST (Tth 951.81 Acres of Land, Btc, 50 T
Cir.), cert. denied, 311 U.S. 706, G1 Supp. 81 (\V.D.Ky.1943).

§.Ct. 174, 85 L.EQ. 459 (1940); Unit-
ed States v. Ham, 187 ¥.24d 265 (Sth  72. 40 U.S.C. § 258a (1964).

Cir, 10531); Carr v. United States,
28 F.Supp.’236 (W.D.Ky.1939).
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520 61 FEDERAL RULES DECISIONS

THE GOVERNMENT'S DEPOSIT

It may in some manner come to your attention that the Govern-
ment has made a deposit of money with the Court as estimated
compensation under the Declaration of Taking statute. The pur-
pose of such deposit is to give the Government immediate posses-
sion of the property and to relieve it of the burden of paying in-
terest on the amount deposited, and also to give the property
owner the immediate use of the money. The amount deposited

is not to be construed as either an admission of value by the Gov- - .

ernment nor a limit of value as to the landowner. The deposit
of estimated just compensation is not evidence of value, has no
bearing whatever on value, and will be disregarded by you in
reaching your decision as to the value of the property taken. You
are reguired to fix your value without any reference at all to the
amount deposrced 3

QUOTIENT VERDICT

Sometimes in determining values, fact finders are inclined to
arrive at what is termed in law a “quotient verdict.” A quotient
verdict is one arrived at by each of the jurors setting down some
figures in writing or otherwise and then adding up the total of
the 12 figures and dividing the figure by 12 to arrive at the ver-
dict. Another method of arriving at a quotient verdict is by
adding together the values fixed by all the witnesses who have
testified as to a particular tract and then dividing that total by
the number of witnesses, fixing the value of the land in that
fashion,

A third method of armvmrr at a quotient verdict might be
through taking the highest value and the lowest value and, as is
commonly said, “‘splitting the dlfference '

No one of these methods should be used or cons1dered hy you
in any manner in arriving at just compensation.” You should be
careful to avoid any such procedure, and you should base your
award upon all the evidence considered as a whole and thus ar-

73. United States v. Miller, 317 U.S. United States v. 4,925 Acres of
369, 63 S.Ct, 276, 87 L.KEd. 336 Land, Ite., 143 ¥.2d 127 (5th Cir
(1943); Xvans v. United States, 326 1944); United States v. T11.57 Acres
.24 827 (Sth Cir. 1964), of Land in Eden Tp., 51 F.Supp. 30

(N.D.Cal.1043).

74, Myra Foundation v. United
States, 267 ¥.2d 612 (8th Cir. 1939);
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INSTRUCTIONS TO COMMISSIONERS 591
Cite as 61 F.R.D. 503
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rive at an amount which in your opinion is just compensation
for the property taken.®s ‘

2L A sk LTV

e

REPORT OF COMMISSION

- To enable the Court to properly review your report and find-
ings, it is necessary that you make specific findings as to the mat-
ters on which your valuations are based; show in your report how
you applied the principles of law in reaching your ultimate con-
clusion; and state your reasons for arriving at particular valua-

. tions." ' ' ' ' :

‘While you are not required to make a finding of fact on every
matter of evidence that is introduced by the parties at the hear-
ing, it is essential that your report be sufficiently comprehensive
to point out the path followed by you in reaching your decision
as to just compensation, and your reasons for so doing. You are
not to ask the parties to submit draft reports. The report is to be

- prepared solely by you. '

Your report should include what standards of value you ac-

“cepted, such as comparable sales, and what you find to have been _
. the highest and best use of the property at the time of taking. S
. In determining the ‘standards you must, of necessity, reveal :
: which line of testimony you have relied upon and why. For ex-
ample, did this witness reveal superior qualifications, knowledge,
or analysis of the subject property? Has the explanation of his 15
: methods of appraisal and their application to the subject property

revealed substantial factual information upon which he based his :
_opinion, and on which'you could rely?

Further, if you find a severance damage or incidental damage
in any instance, state the reasons upori which such finding was
based. You will find instructions and reference to pertinent au-
thorities on these and other matters concerning valuation in-
cluded herein which will assist you in making your determination.
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GENERAL PRECAUTIONS

All of you have probably heard juries admonished in both civil
and criminal cases not discuss such cases with outsiders or to

: 75. United States ex rel. TVA v. Har- 2d 91 (Sth Cir, 1966); United States
v. Certain Parcels of Land, Etc,, 33t

ralson, 43 F.R.D. 318, 328 (W.D.Ky.

1960). ¥.24 677 (d4th Cir. 1967); United
States v. Payne, 368 F.2d T4 (4th

Cir, 10066); United States v, T.owig,

308 F.2d 453 (Oth Cir. 10u2).

76. TUnited States v. Merz, 376 U.S.
192, 84 S.Ct. 639, 11 L.Ekd.2a 629
(1961); United States v. Bell, 363 F.

61 F.R.D.—33%
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522 61 FED. \L RULES DECISIONS

permit outsiders to discuss the cases with them. Your function
in this case is somewhat, though not entirely, similar to that of a
jury, and you may well have the problem that jurors sometimes
have about interested parties wishing to have an outside discus-
sion of the case. This should be avoided by you. If any person
undertakes to discuss the case with you privately, tell him that
you are on the Commission and that it is not proper for you to
have a private conversation with him about the case or abeut the
tract in which he is interested. Should such person persist in his
efforts, the matter should be reported to the Court.

The instructions herein contained are general in their nature;
some of the problems that have been touched -upon may not arise
in this case, and, on the other hand, some may arise which have
not been mentioned. In the latter event you may call upon the
Court for further instructions. '
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