UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION
BRIDGEPORT MUSIC, INC., et al. )
)
v. ) NO. 3:01-0412
) JUDGE CAMPBELL
11C MUSIC, et al. )

ORDER

Pending before the Court is Broadcast Music, Inc.’s Motion to Void Premature Discovery
Requests, for Protective Order and Other Relief (Docket No. 62). For the reasons described
herein, the Motion is DENIED.

Broadcast Music, Inc. (“BMI”) asserts in its Motion that Plaintiffs’ First Request for
Production of Documents and First Set of Interrogatories violate Fed. R. Civ. P. 26(d) because
the parties have not yet conducted a Fed. R. Civ. P. 26(f) conference. BMI asks the Court to
declare Plaintiffs’ discovery void and to issue a protective order pursuant to Fed. R. Civ. P. 20(c).
As the basis for the Motion, BMI asserts “Plaintiffs are not authorized under the Federal Rules of
Civil Procedure, by local rule, order or agreement of the parties to seek discovery from BMI
before the parties have met and conferred as required by Fed. R. Civ. P. 26(f).” (BMI’s Motion,
Docket No. 62, p. 2).

The parties have filed a Joint Statement of Issues (Docket No. 64) pursuant to Local Rule
9(e)(1). The bottom line is that the parties disagree about the meaning of the following sentence
in the Order (Docket No. 2) entered on May 8, 2001:

Pursuant to Local Rule 11(e)(1) and Fed. R. Civ. P. 26(d).
discovery is not stayed absent further order of the District Judge.

This document was entered on
the docket in compliance with
Rule 58 and / or Rule 79 (a). o
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(Order, Docket No. 2, p. 3).
Local Rule 11(e)(1) provides:

(e) Discovery.
(1) Stays of Discovery.
Discovery is not stayed unless specifically

authorized by Fed. R. Civ. P. 26(d) or ordered by
the case management judge.

Local Rule 11(e)(1) (emphasis added).
Fed. R. Civ. P. 26(d), in pertinent part, provides:

(d) Timing and Sequence of Discovery. Except in categories of
proceedings exempted from initial disclosure under Rule
26(a)(1)(E), or when authorized under these rules or by order or
agreement of the parties, a party may not seek discovery from any
source before the parties have conferred as required by Rule 26(f).

Fed. R. Civ. P. 26(d) (emphasis added).

The Advisory Committee Notes for the 2000 amendment to Fed. R. Civ. P. 26(d)

provides:

Subdivision(d). The amendments remove the prior authority to
exempt cases by local rule from the moratorium on discovery
before the subdivision (f) conference, but the categories of
proceedings exempted from initial disclosure under
subdivision(a)(1)(E) are excluded from subdivision (d). The parties
may agrec to disrcgard thc moratorium where it applics, and the
court may so order in a case, but “standing” orders altering the
moratorium are not authorized.

Fed. R. Civ. P. 26(d), Advisory Committee Notes, 2000 Amendment (emphasis added).
To the extent that the Order (Docket No. 2) of May 8, 2001 is ambiguous, the Court will

clarify it. The sentence at issue simply means that discovery is not stayed. The Court is
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authorized to abolish the Fed. R. Civ. P. 26(d) stay by the terms of Rule 26(d) itself and has done
sO.

Accordingly, Plaintiffs’ discovery is proper in terms of its timing and BMI must respond
to it. To the extent that the discovery is otherwise improper, or additional time is needed to
res;;ond, BMI may file an appropriate motion for consideration by the Magistrate Judge.

The Clerk is directed to serve this Order on BMI and Plaintiffs and as directed in the

Order (Docket No. 2) entered on May 8, 2001.

IT IS SO ORDERED.
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TODD J. CAMPBELL
UNITED STATES DISTRICT JUDGE




